State of California
California Victim Compensation and Government Claims Board
Government Claims Program Regulations

Title 2, 88 630-632.11
FINAL STATEMENT OF REASONS

California Government Code section 900 et. seq., commonly known as the “Government
Claims Act,” requires those seeking monetary damages from most state governmental
entities to exhaust their administrative remedies by filing a claim with the Victim
Compensation and Government Claims Board (Board), Government Claims Program
(GCP), before initiating litigation. GCP staff is proposing new and amended regulations
because the current regulations, which were last revised in 1977, contain outdated
language and do not reflect numerous statutory changes or current claim processing
procedures. This rulemaking clarifies the requirements and procedures necessary to
make a claim against the state entities over which the Board has jurisdiction, revises
forms, and updates statutory language referring to the Board as the “Board of Control.”

At its September 2013 meeting, the Board approved a proposal to significantly amend
and update outdated GCP regulations. After careful consideration, the Board authorized
staff to take several actions, including preparation of a regulation package to be
submitted to the California Office of Administrative Law (OAL).

With the Initial Statement of Reasons identifying the need for amending existing or
adopting new regulations, the rulemaking package was released for a 45-day public
comment period during which comments were received. The comments included
correcting typographical or punctuation errors in 88 632.6, 632.7(a)(1), and 632.10(d-f).
However, a suggested grammatical change to 88 632.7(a), as well as suggested new
language to be added to 88 632.10(f) were deemed unnecessary and rejected. The
suggested change to 88 631.5 was deemed unnecessary because the suggested
changes were already in the text of regulation. Finally, after further consideration, §
632.8, which GCP previously proposed be eliminated from the regulations, was revised
to give GCP the discretion to request an opinion on an “Application to Present Late
Claim” from of Office of the Attorney General or other affected State agency.

The specific purpose of the proposed regulations, and the reasons that the revisions or

proposed regulations are necessary, together with a description of the public problem, is
described below.

Section 630. Definitions

Authority and Reference

Pursuant to Government Code section 13920, the Board has authority to adopt
necessary regulations for the Government Claims Program (“GCP”). This rulemaking
action is intended to further implement, interpret, and/or make specific Government
Code sections 900-965.9.

Rationale



This regulation is necessary to provide guidance to claimants and promote transparency
regarding how the GCP and Board define specific terms that appear frequently in the
proposed regulations.

Specific Purpose of Requlation

e Currently, the regulations do not define common terms. Specifically defining
terms the Board uses frequently will eliminate confusion and clarify how the
Board intends each term to be used.

Section 631. Presentation of Claims

Authority and Reference

Pursuant to Government Code section 13920, the Board has authority to adopt
necessary regulations for the Government Claims Program (“GCP”). This rulemaking
action is intended to further implement, interpret, and/or make specific Government
Code sections 900-965.9.

Rationale

It is necessary to revise this regulation because the Board of Control is now known as
the Victim Compensation and Government Claims Board.

Specific Purpose of Requlation

e The revision correctly names the Board as the entity with which claims should be
filed.

Section 631.5 Contents of Claims

Authority and Reference

Pursuant to Government Code section 13920, the Board has authority to adopt
necessary regulations for the Government Claims Program (“GCP”). This rulemaking
action is intended to further implement, interpret, and/or make specific Government
Code sections 900-965.9.

Rationale

Historically, GCP required claims to be submitted in triplicate because GCP kept one
copy, and the other two copies were routinely forwarded to the entity against whom the
claim was filed and the Office of the Attorney General. This revision is necessary to
reflect modern processing methods, reduce paper waste as well as storage costs, and
conform to statutory requirements.

Specific Purpose of Requlation




e Itis necessary to revise this provision to acknowledge the reality that GCP claims
are submitted electronically to both the affected state entity and Office of the
Attorney General. Requiring only one copy of the claim to be submitted will save
paper and make it easier for claimants to file.

e Itis also necessary to revise this provision to require the names and address of
all claimants on claim forms because currently, an attorney or other
representative frequently only lists his or her contact information on the claim. If
the attorney or other representative withdraws representation before the claim is
processed, GCP is unable to directly contact the claimant which may
compromise the claimant’s ability to pursue his or her claim.

Section 632. Form of Claims

Authority and Reference

Pursuant to Government Code section 13920, the Board has authority to adopt
necessary regulations for the Government Claims Program (“GCP”). This rulemaking
action is intended to further implement, interpret, and/or make specific Government
Code sections 900-910.4.

Rationale

The purpose of the proposed rule-making action is to update the name “Board of
Control,” provide a clear and concise form which ensures that claimants include all
information required by statute, as well information necessary to insure accurate
communication with and identification of claimants, acknowledge that unredeemed
bonds are not processed by GCP, and streamline/standardize GCP’s processing of
claims.

Specific Purpose of Requlation

e Government Code section 910 specifies the minimum information required to file
a claim against a state entity while Government Code section 910.4 requires the
Board to publish a claim form for claimants to use in order meet statutory
requirements. Government Code section 910.4 also authorizes GCP to return
claims not submitted on claim forms. Historically, both claimants and state
entities have expressed confusion and disagreement regarding whether use of
the claim form was mandatory. The Board interprets the statute to authorize
GCP to require claims to be submitted on a claim form. This regulation will
implement the statute and expedite the processing of claims.

e This regulation is necessary because the revised form will make it easier to
communicate with inmates who file claims against California by requiring that
inmate numbers be included on the form and to track third party claims filed by
insurance companies by requiring them to include their insured’s name and/or
claim number. These changes will ensure that GCP will not lose the ability to
effectively communication with claimants if the representatives of inmates or third
party claimants changes, and will allow GCP to better verify the legitimacy of
claims.



e This regulation is necessary to acknowledge that unredeemed bonds are no
longer processed by GCP.

Old Section 632.5. Form of Claims Involving Negligence, or the
Dangerous Condition of State Property, or Other Injuries for
Which the State is Liable

Authority and Reference

Pursuant to Government Code section 13920, the Board has authority to adopt
necessary regulations for the Government Claims Program (“GCP”). This rulemaking
action is intended to further implement, interpret, and/or make specific Government
Code sections 900-910.4.

Rationale

This regulation is unnecessary because it codifies claims filing practices that are no
longer utilized.

New Section 632.5. Form of Request for Fee Waiver

Authority and Reference

Pursuant to Government Code section 13920, the Board has authority to adopt
necessary regulations for the Government Claims Program (“GCP”). This rulemaking
action is intended to further implement, interpret, and/or make specific Government
Code sections 905.2.

Rationale

This proposed regulation is necessary to make specific the procedure for requesting a
waiver of the fee required to file a claim with GCP.

Specific Purpose of Requlation

e Government Code section 905.2(c)(2) requires GCP to verify financial needs
upon receipt of a request for fee waiver. This regulation is necessary to ensure
that statutory requirements are met and to facilitate speedier processing of
requests. The contents of the form only codify the statutory requirements to
gualify for a fee waiver and, therefore, are not inconsistent with the statute.

Section 632.6. Notice of Insufficiency



Authority and Reference

Pursuant to Government Code section 13920, the Board has authority to adopt
necessary regulations for the Government Claims Program (“GCP”). This rulemaking
action is intended to further implement, interpret, and/or make specific Government
Code sections 900-910.4.

Rationale

This proposed regulation is necessary because the Office of the Attorney General no
longer receives or processes claims and does not notify claimants of insufficiencies.
The Board processes all claims which are not filed directly with the affected state entity.
The proposed regulation is necessary to clarify procedures for giving notice to claimants
that a claim does not meet statutory requirements.

Specific Purpose of Requlation

The GCP processes all claims which are not filed directly with the affected state entity.
The proposed regulation is necessary to clarify procedures for giving notice to claimants
that a claim does not meet statutory requirements and avoid confusing claimants with
procedures that are no longer in place.

Section 632.7. Time for Presenting Claim

Authority and Reference

Pursuant to Government Code section 13920, the Board has authority to adopt
necessary regulations for the Government Claims Program (“GCP”). This rulemaking
action is intended to further implement, interpret, and/or make specific Government
Code sections 911.2-911.3.

Rationale

This proposed regulation is necessary to conform to updated statutes and codify the
factors GCP uses to determine the timeliness of a claim.

Specific Purpose of Requlation

e Government Code section 911.2 requires claims relating to “any other cause of
action” other than death or personal injury, injury to personal property, or injury to
growing crops to be presented to the Board within one year of accrual of the
cause of action. This regulation clarifies and makes clear that GCP interprets
“any other cause of action” to mean a claim of breach of contract, a claim for
damage to real property, or a claim for pure economic damages.

e This regulation clarifies and makes clear the date GCP considers each claimed
breach of contract to have accrued in order to better guide claimants and is
necessary to facilitate the processing of claims.



e This regulation clarifies and makes clear that, consistent with Government Code
section 911.3, the Board loses jurisdiction over claims presented more than one
year after accrual of the cause of action.

Section 632.8. Application to Present Late Claim

Authority and Reference

Pursuant to Government Code section 13920, the Board has authority to adopt
necessary regulations for the Government Claims Program (“GCP”). This rulemaking
action is intended to further implement, interpret, and/or make specific Government
Code sections 911.3.

Rationale

This regulation is necessary to conform to updated statutes, as well as GCP terminology
and procedures.

Specific Purpose of Requlation

e The revision conforms to Government Code section 911.3 by confirming that
claimants are currently allowed six months, not 100 days, to file claims pursuant
to Section 633.7.

e The revision also correctly names the Board as the entity with which claims
should be filed.

o Finally, deleting amending subsection (e) will facilitate the processing of claims
by allowing GCP to retain the ability to determine “good cause” for filing a late
application at its discretion. Consultation with the Office of the Attorney General
is not required by statute.

Section 632.9. Notice and Hearing

Authority and Reference

Pursuant to Government Code section 13920, the Board has authority to adopt
necessary regulations for the Government Claims Program (“GCP”). This rulemaking
action is intended to further implement, interpret, and/or make specific Government
Code sections 900-965.9.

Rationale

It is necessary to revise this regulation because the Board of Control is now known as
the Victim Compensation and Government Claims Board.

Specific Purpose of Requlation

e The revision correctly names the Board as the entity which will be noticing
claimants for meeting.



Section 632.10. Board Action on Claims

Authority and Reference

Pursuant to Government Code section 13920, the Board has authority to adopt
necessary regulations for the Government Claims Program (“GCP”). This rulemaking
action is intended to further implement, interpret, and/or make specific Government
Code sections 900-965.9.

Rationale
It is necessary to revise this regulation because the Board of Control is now known as
the Victim Compensation and Government Claims Board. Additionally, it is necessary to

codify GCP claim processing procedures.

Specific Purpose of Requlation

e The revision correctly names the Board as the entity which will be acting on
claims.

e The revision also makes clear that the Office of the Attorney General does not
currently enter into agreements to extend the time which claimants have to file
claims. That procedure is evaluated and performed exclusively by GCP, and this
regulation is necessary to eliminate confusion from those wishing to enter into
agreements to extend the deadline for filing a claim.

e This regulation is necessary to make clear that the Board is unable to conduct
the extensive fact finding, investigation, and discovery necessary to determine
the validity of truly complex claims. This regulation provides the Board clear
authority to reject such claims.

e This regulation is necessary to make clear that claims from inmates of California
correctional facilities are often complex because of the inherent difficulty of
determining the appropriateness of the action undertaken by the facility. This
regulation will codify the Board’s authority to reject these claims.

o Finally, this regulation is necessary to clarify Government Code Section 913.2.
That section authorizes the Board to re-examine rejected claims for purposes of
settlement. GCP interprets Section 913.2 to also allow the Board to re-examine
allowed or partially allowed claims that are subsequently rejected by a claimant
who discovers additional damages, or by a claimant who offers additional proof
to a state entity sufficient for the entity to recommend payment beyond the
amount originally authorized by the Board. This regulation will streamline the
settlement process and prevent claimants from needing to litigate a matter that
could be resolved by the Board.

Old Section 632.11. Settlement of Claims

Authority and Reference




Pursuant to Government Code section 13920, the Board has authority to adopt
necessary regulations for the Government Claims Program (“GCP”). This rulemaking
action is intended to further implement, interpret, and/or make specific Government

Code sections 900-965.9.

Rationale

This regulation is unnecessary because it codifies claims processing practices that are
no longer utilized.

Section 632.11. Litigation Against the Victim Compensation and
Government Claims Board

Authority and Reference

Pursuant to Government Code section 13920, the Board has authority to adopt
necessary regulations for the Government Claims Program (“GCP”). This rulemaking
action is intended to further implement, interpret, and/or make specific Government
Code sections 900-965.9.

Rationale

This proposed rulemaking action is necessary to avoid unnecessary litigation costs for
both plaintiffs and the Board and to clarify proper parties to litigation.

Specific Purpose of Requlation

It is improper to name the GCP or the Board in lawsuits after a claim has been rejected
unless the GCP and/or the Board were named as a defendant in the original claim. This
incorrect legal practice causes both the Board and the claimant to incur unnecessary
legal costs.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR
DOCUMENTS

The Board did not rely upon any technical, theoretical or empirical studies, reports or
documents in proposing the adoption of these regulations.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY'’S
REASONS FOR REJECTING THOSE ALTERNATIVES

The Board has determined that there are no other reasonable alternatives to this
rulemaking action.



REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT
WOULD LESSEN ANY ADVERSE IMPACT ON SMALL BUSINESS

The Board has no evidence indicating any potential adverse impacts to small business
are expected as a result of this proposed action.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE
ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS

The Board has no evidence indicating any potential significant adverse impact on
business as a result of this proposed action.

ECONOMIC IMPACT ANALYSIS/ASSESSMENT

The purpose of revising and clarifying these regulations, which have not been updated
since approximately 1977, is to ensure that those wishing to assert claims for damages
against California state entities will be informed of current GCP policies and procedures
which were modified as a result of statutory changes and published case law. The
Board has determined that this regulatory proposal will benefit claimants by increasing
transparency, simplifying the process of making a claim, and expediting GCP’s
processing of claims.

Furthermore, the Board has determined that there is no impact on the creation of new
businesses currently doing business within the State of California, and there is no impact
on the creation or elimination of jobs within the State of California because the
regulations only clarify and make easier a claims process that has been in place for
years. The clearer regulations, if they have an impact at on California’s business
interests at all, may encourage growth because they will make it easier for businesses to
allege a breach of contract or other grievance. Additionally, increased diversity within
the state contracting system may occur if new or currently operating businesses feel the
claims process is easier. Increased diversity may benefit the public as a whole by
increasing the variety of goods and services offered to the State.



